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need for an amendment to a part-time control zone.
EFFECTIVE DATE: 0901 u.t.c., September29,1991.
FOR FURTHER INFORMATION CONTACT: Tom Bowman, Airspace Specialist, System Management Branch, AWP-530, Air Traffic Division, W estern-Pacific Region, Federal Aviation Administration, 15000 Aviation Boulevard, Lawndale, California 90261, telephone (213) 297-0433. 
SUPPLEMENTARY INFORMATION:HistoryOn January 30,1991, the FA A  proposed to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to amend the description and the effective hours of the Stockton, C A , Control Zone (56 FR 5376).Interested parties were invited to participate in the rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received.The RuleThe amendment of part 71 of the Federal Aviation Regulations amends the description and effective hours of the Stockton, C A , Control Zone.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routes amendments are necessary to keep them operationally current. It, therefore—(1) is not a “major rule" under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.List of Subjects in 14 CFR Part 71Aviation safety, Control zones. Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me, part 71 of the Federal Aviation Regulations (14 CFR part 71) amended, as follows:
PART 71— d e s i g n a t io n  o f  f e d e r a l  
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS1 • The authority citation for part 71 continues to read as follows:

Authority: 49 U .S .C . 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U .S .C . 106(g) 
(Revised Pub. L  97-449, January 12,1983); 14 
C F R  11.69.

§ 71.171 [Amended]
2. 71.171 is a m e n d e d  a s  fo llo w s: 

Stockton Metropolitan Airport, C A  [Revised] 
W ithin a 5-mile radius of the Stockton 

Metropolitan Airport (lat. 37°53'39" N ., long. 
121814'14" W .). This control zone is effective 
during the specific dates and times 
established in advance by. a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory.

Issued in Los Angeles, California, on M ay  
10,1991.
Richard R . Lien,
Manager, Air Traffic Division Western- 
Pacific Region.
[FR Doc. 91-12362 Filed 5-23-91; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 91-ASO -5]

Revision of Control Zone, Brunswick 
Malcolm-McKinnon Airport, GA

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment revises the Brunswick Malcolm-McKinnon Airport, Control Zone. The existing description references the Brunswick Municipal Airport and excludes from the control zone that portion within a 1.5-mile radius of the airport. The Brunswick Municipal Airport has long been closed. This action eliminates this reference and also, would make a minor correction to the latitude/longitude coordinate position of the Malcolm-McKinnon Airport.
EFFECTIVE DATE: 0901 U.t.C., July 25,1991. 
FOR FURTHER INFORMATION CONTACT: James G . W alters, Airspace Section, System Management Branch, Air Traffic Division, Federal Aviation Administration, P.O . Box 20636, Atlanta, Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION:HistoryOn February 25,1991, the FA A  proposed to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to revise thie Malcolm- McKinnon Airport, G A  Control Zone (56 FR 7626). Due to typographical errors in the Notice of Proposed Rulemaking a correction was subsequently published on March 13,1991 (56 FR 10660). The proposed action would eliminate the 1.5- mile radius around the Brunswick

Municipal Airport which had been excluded from the control zone description since the airport had been closed. Also, a minor correction would be made in the latitude/longitude coordinate position of the Malcolm- McKinnon Airport. Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received. This amendment is the same as that proposed in the notice. Section 71.171 of part 71 of the Federal Aviation Regulations was republished in FA A  Order 7400.6G dated September 4,1990.The RuleThis amendment to Part 71 of the Federal Aviation Regulations revises the Brunswick Malcolm-McKinnon Airport, G A  Control Zone. The existing exclusion from the control zone of the area within 1.5-miles of the Brunswick Municipal Airport has been deleted from the control zone description since the airport has been closed. Additionally, a minor correction has been made to the latitude/longitude coordinate position of the Malcolm-McKinnon Airport.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is not a “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that will only affect air traffic procedures and air navigation, it is certified that this rule will not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.List of Subjects in 14 CFR Part 71Aviation safety, Control zone. 
Adoption o f the AmendmentAccordingly, pursuant to the authority delegated to me, part 71 of the Federal Aviation Regulations (14 CFR part 71) is amended, as follows:
PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS1. The authority citation for part 71 continues to read as follows:
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Authority: 49 U .S .C . 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U .S .C . 106(g) 
(Revised Public Law  97-449, January 12, 
1983); 14 C F R  11.69.

§ 71.17 [Amended]2. Section 71.171 is amended as follows:
Brunswick M alcolm-McKinnon Airport, G A  
[Revised]

Within a 5-mile radius o f Malcolm- 
McKinnon Airport (!at 31809'05" N , long. 
81*23'30" W .); within 1.5 miles each side of 
the Brunswick V O R T A C  022* radial, 
extending from the 5-mile radius zone to the 
V O R T A C .

Issued in East Point, Georgia, on April 30, 
1991.
Walter E. Oenley,
Acting Manager, Air Traffic Division, 
Southern Region.
[FR Doc. 91-12363 Filed 5-23-91; 8:45 am] 
BILUNG CODE 4910-13-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 5

Delegations of Authority and 
Organization; Counterfeit Drugs 
Enforcement Activities

AGENCY: Food and Drug Administration, H HS.
a c t i o n : Final rule.

s u m m a r y : The Food and Drug Administration (FDA) is amending the regulations for delegations of authority relating to enforcement activities to add to the authorities delegated to officers and employees of FDA who have been issued certain FDA official credentials. The amendment delegates authority to criminal investigators to conduct certain activities relative to counterfeit drugs and to carry firearms under section 702(e)(1) through (e)(5) of the Federal Food, Drug, and Cosmetic A ct (the act) (21 U .S.C . 372(e)(1) through (e)(5)). 
EFFECTIVE DATE: May 24,1991.
FOR FURTHER INFORMATION CONTACT: Ellen Rawlings, Division of Management Systems and Policy (HFA-340), Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 301-443- 4976.
SUPPLEMENTARY INFORMATION: FDA is amending § 5.35 Enforcement activities (21 CFR 5.35) to delegate authority to FDA officers and employees who have been issued FDA credentials consisting

of both Form FDA-200A, Identification Record, and Form FDA-200D, Special Authority for Criminal Investigators, to perform the following relative to counterfeit drugs under section 702(e)(1) through (e)(5) of the act: to carry firearms; to serve and execute search warrants and arrest warrants; to execute seizure by process issued pursuant to libel under section 304 of the act; to make arrests without warrant for offenses under the act with respect to counterfeit drugs under certain conditions; and to seize counterfeit drugs and equipment, labeling, and other things used or designed for use in making counterfeit drugs. The newly delegated authority will allow the designated officials to carry out their responsibilities thoroughly and expeditiously.
Further redelegation of the authority 

delegated is not authorized. Authority 
delegated to a position by title may be 
exercised by a person officially 
designated to serve in such position in 
an acting capacity or on a temporary 
basis.List of Subjects in 21 CFR Part 5

Authority delegations (Government 
agencies), Imports, Organizations and 
functions (Government agencies).Therefore, under the Federal Food, Drug, and Cosmetic A ct and under authority delegated to the Commissioner of Food and Drugs, 21 CFR part 5 is amended as follows:
PART 5— DELEGATIONS OF 
AUTHORITY AND ORGANIZATION1. H ie authority citation for 21 CFR part 5 continues to read as follows:

Authority: 5 U .S .C . 504, 552, App. 2; 7 U .S .C . 
2271; 15 U .S .C . 638,1261-1282, 3701-3711a; 
secs. 2-12 o f the Fair Packaging and Labeling 
A ct (15 U .S .C . 1451-1461); 21 U .S .C . 41-50, 61- 
63,141-149,467f, 679(b), 801-886,1031-1309; 
secs. 201-903 of the Federal Food, Drug, and 
Cosmetic A ct (21 U .S .C . 321-393); 35 U .S .C . 
156; secs. 301, 302, 303, 307, 310, 311, 351, 352, 
354-360F, 361, 362,1701-1706,2101 o f the 
Public Health Service A ct (42 U .S .C . 241, 242, 
242a 2421, 242n, 243, 262, 263, 263b~263n, 264, 
265, 300u-300u-5, 300aa-l); 42 U .S .C . 1395y, 
3246b, 4332,4831(a), 10007-10008; E . 0 . 11490, 
11921, and 12591.2. section 5.35 is amended in paragraph (a)(1) by removing “(the Act)” and inserting in its place “(the act)” , by redesignating paragraph (b), as paragraph (c), by adding a new paragraph (b), by revising the introductory text of newly redesignated paragraph (c), and by adding new paragraph (c)(3) to read as follows:

§ 5.35 Enforcement activities.(a) * * *(b) Any designated officer or employee of the Food and Drug Administration who has been issued the Food and Drug Administration O fficial Credentials consisting of Form FD A - 200A, Identification Record, and Form FDA-200D, Special Authority for Criminal Investigators, is authorized to do the following relative to counterfeit drugs, as set forth under section 702(e)(1) through (e)(5) of the act:(1) Carry firearms;(2) Serve and execute search warrants and arrest warrants;(3) Execute seizure by process issued pursuant to libel under section 304 of the act;(4) Make arrests without warrant for an offense under the act with respect to counterfeit drugs if the offense is committed in the presence of the criminal investigator or, in the case of a felony, if the investigator has probable cause to believe that the person so arrested has committed, or is committing, such offense; and(5) M ake, prior to the institution of libel proceedings under section 304(a)(2) of the act, seizures of drugs or containers or of equipment, punches, dies, plates, stones, labeling, or other things, if they are, or the criminal investigator has reasonable grounds to believe that they are, subject to seizure and condemnation under section 304(a)(2) of the act.(c) The Food and Drug Administration’s official credentials referred to in paragraphs (a) and (b) of this section are described as follows:
* * * *  *(3) Form FDA-200D, entitled “Special Authority for Criminal Investigators,” bears the holder’s name, his or her special authority relative to counterfeit chugs, an identification number, an expiration date, the Commissioner’s signature, the names of the Department of Health and Human Services, the Public Health Service, and the Food and Drug Administration. The form is superimposed with the Department’s seal with blue imprint.

Dated: M ay 20,1991.Ronald G. Chesemore,
Associate Commissioner for Regulatory 
Affairs.
[FR Doc. 91-12355 Filed 5-23-91; 8:45 am] 
BILLING CODE 4160-41-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

24 CFR Part 581

[D ocket N o. R-91-1542; FR-2620-1-01]

GENERAL SERVICES 
ADMINISTRATION

41 C F R  Part 101-47

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

45 CFR Part 12a

Use of Real Property To  Assist the 
Homeless

AGENCIES: Department of Housing and Urban Development; General Services Administration; Department of Health and Human Services.
ACTION: Interim final rule with request for comments.
SUMMARY: Title V  of the Stewart B. McKinney Homeless Assistance Act, 42 U .S.C . 11411 (McKinney Act), as amended, requires die Administrator of the General Services Administration (GSA), the Secretary of Housing and Urban Development (HUD), and the Secretary of Health and Human Services (HHS) (collectively referred to herein as “the Agencies”), to promulgate regulations to carry out the requirements of title V  o f the McKinney A ct. The Agencies are promulgating the following joint interim final rule to fulfill that mandate.Title V  of the McKinney A ct, as amended, Public Law 101-645,104 Stat. 4673, (November 29,1990), provides that suitable Federal properties categorized as underutilized, unutilized, excess, or surplus may be made available to States, units of local government and non-profit organizations, for facilities to assist the homeless. Responsibilities under title V  are divided among three agencies: G SA , HUD, and H H S, as well as the Interagency Council on the Homeless. The interim final rule (herein rule or regulation) explains the procedures used by each agency in fulfilling its responsibilities under title V  of the McKinney A ct. The Agencies intend that representatives of the homeless, and thus, the homeless themselves, will benefit from this clarification of the title V  process. 
d a t e s : Effective Date: This rule is effective on May 24,1991, except for$-------- .3, which will not be effectiveuntil approved by the District Court for the District of Columbia pending further proceedings in the case National Law  
Center on Hom elessness and Poverty v.

Dept, o f Veterans A ffairs, No. 88-2503- O G  (Dec. 12,1988). The Agencies will publish a separate notice in the Federal Register announcing the effective date of that section.Under section 7(o) of the Department of Housing and Urban Development A ct, 42 U .S .C . 1441a, no rule or regulation of HUD may become effective until after the expiration of the 30 day calendar period beginning on the day after the day on which the rule or regulation is published. Because section 501(d) of the Stewart B. McKinney Homeless Assistance A ct as amended requires that regulations implementing title V  be issued jointly by G SA , H H S, and HUD, and contemplates that such regulations would be effective no later than 90 days after the date of enactment of the 1990 amendments to the A ct, the General Counsel of HUD has determined that Congress intended that section 7(o) not apply to this regulation.
Comments Due; Comments must be submitted on or before July 23,1991, and will be incorporated as appropriate. 

ADDRESSES: Interested persons are invited to submit comments regarding this rule to the Office of General Counsel, Rules Docket Clerk, room 10276, Department of Housing and Urban Development, 451 Seventh Street, SW ., Washington, DC 20410. Comments should refer to the above docket number and title. A  copy of each comment submitted will be available for public inspection and copying from 7:30 a.m. to 5:30 p.m. weekdays in the Office of the Rules Docket Clerk at the above address. Although comments should be sent to this centralized location, they will be circulated to each of the three agencies.A s a convenience to commenters, the Rules Docket Clerk will accept brief public comments transmitted by facsimile (“FA X” ) machine. The telephone number of the FA X is (202) 708-4337. (This is not a toll free number.) Only public comments of six or fewer total pages will be accepted via FA X transmittal. This limitation is necessary in order to assure access to the equipment. FA X  transmittals will not be acknowledged, except that the sender may request confirmation of receipt by calling the Rides Docket Clerk (202) 706- 2084, or for the hearing or speech impaired, TDD (202) 706-3259.
FOR FURTHER INFORMATION CONTACT: Majorie Lomax, General ServicesAdministration, 18th & F Streets NW „DRP 4227, Washington, DC 20405,(202) 501-0052.Judy Breitman, Chief, Real PropertyBranch, Division of Health FacilitiesPlanning, Public Health Service,

Department of Health and Human Services, Room 17A-1G Parklawn Building, 5600 Fishers Lane, Rockville, MD 20857, (301) 443-2265.Mark Finks, Deputy Director, O ffice of Special Needs Assistance Programs, Department of HUD, room 7262,451 7th Street SW ., Washington, D .C. 20410, (202) 708-4300 or TDD (202) 708-2565.Patricia Carlile, Executive Director, Interagency Council on the Homeless, room 7274, 4517th Street SW ., Washington, D .C . 20410, (202) 708- 1480.
SUPPLEMENTARY INFORMATION: The information collection requirements contained in this rule have been approved by the Office of Management and Budget (OMB) under the Paperwork Reduction A ct of 1980, and have been assigned OMB number 09370191.This rule will supersede Temporary Regulation H-27, published in the Federal Register on October 5,1989 (54 FR 41099), by the General Services Administration, and codified in the appendix to subchapter H in title 41 of the CFR. This regulation also supersedes the information included in a Federal Register Notice published by HUD on June 23,1989. See 54 FR 26421.Under section 501 of title V , 42 U .S.C . 11411, HUD is responsible for collecting information from Federal landholding agencies regarding Federal real property that is excess or surplus or is described as unutilized or underutilized in property surveys which are performed annually by landholding agencies. In addition, HUD is responsible for collecting information from G SA  regarding properties identified as excess or surplus pursuant to section 202(b)(2) of the Federal Property and Administrative Services Act of 1949 (EPASA) (40 U .S .C . 483(B)(2).). HUD is also responsible for developing suitability criteria to determine which of those properties are suitable for use as facilities to assist the homeless. Only HUD has the authority to determine whether a property is suitable or unsuitable.HHS is responsible for accepting and evaluating applications from states, local government agencies, or private nonprofit organizations which provide services to the homeless for use of unutilized, underutilized, excess, and surplus properties. In the case of excess property, HHS will request assignment of the property from G SA , and if the property is declared surplus and assigned to H HS, H HS will enter into a lease agreement or deed with the successful applicant. In the case of unutilized or underutilized property,



23790 Federal Register / Vol. 56, No. 101 / Friday, May 24, 1991 / Rules and RegulationsH HS will process applications for the use of the property, but the individual landholding agency will enter into the lease or permit agreement with the successful applicant.G SA  is responsible for determining whether the real properties reported to G SA  by a particular agency as excess to its needs are required for use by any other Federal agency. Excess properties are those properties which an individual landholding agency determines are not necessary for the agency to discharge its responsibilities. Once G SA  receives a request for assignment from HHS indicating that HHS has evaluated and approved an application under title V from an eligible organization with an approvable program, G SA  may assign the property to H HS. In making such a determination, G SA  will give priority of consideration to uses to assist the homeless, unless it determines that a competing request for the property under section 203(k) of the FPASA is so meritorious and compelling as to outweigh the needs of the homeless.The rule establishes procedures for collecting information from landholding agencies about excess, surplus, unutilized and underutilized properties under their control and the criteria for determining the suitability of such property for use as facilities to assist the homeless. The rule also describes the process by which applications are received and evaluated.Collecting the InformationUnder section 202 of the Federal Property and Administrative Services Act of 1949 (FPASA), 40 U .S.G . 483, as amended, and Executive Order 12512, implemented by G SA  at 41 C F R 101- 47.8, Federal executive landholding agencies are required to conduct annual reviews of real property under their control. The agencies must identify any real property that is unutilized or underutilized in accordance with standards set out in 41 CFR 101-47.801. Pursuant to Executive Order 12512, G SA  must also conduct surveys of agencies’ real property holdings to identify any property which is unutilized or underutilized.Section 501(a) of the McKinney Act directs HUD to collect information from Federal landholding agencies about property under their control which the agencies have determined to be unutilized or underutilized in the surveys described above. Under the rule, HUD will be required to canvass agencies on a quarterly basis regarding such property. Agencies must respond to the canvass within 25 days after receiving HUD’s canvass letter. In accordance with section 501(a), the rule

provides that within 30 days of collecting the information, HUD must determine which properties are suitable.In addition to collecting information on unutilized and underutilized property, HUD will collect information concerning G SA ’s inventory of "excess” and "surplus” properties to determine which of those properties are suitable for use as facilities to assist the homeless. G SA  offers "excess” properties to other Federal agencies through a process known as "Federal screening.” If no other agency expresses a need for the property, it is determined "surplus,” at which time G SA  may arrange for the disposal of the property.The agencies note that the Section of this interim final rule relating to HUD’s collection of information regarding unutilized, underutilized, excess or surplus properties is in conflict with the decision of the U .S . District Court for the District of Columbia in National Law  
Center on H om elessness and Poverty, et 
al. v. U .S. Department o f Veterans 
A ffairs, et a l.. No. 88-2503-OG (D.D.C.), issued February 13,1991. That decision interpreted the court’s permanent injunction of December 12,1988, which set forth certain procedures to be followed by the defendants in implementing title V  of the Stewart B. McKinney Homeless Assistance A ct, 42 U .S.C . 11411 (1987). In interpreting its December 12,1988, order, the court specifically addressed the issue of HUD’s collection of information regarding Federal real properties from Federal landholding agencies as required by title V . The court concluded that the order, which interpreted title V  prior to the 1990 amendments, required HUD to perform "comprehensive canvasses,” Le„ collection of information from each landholding agency regarding all Federal public buildings, each quarter to determine whether landholding agencies have property that is unutilized, underutilized, excess, or surplus.Although HUD had not previously interpreted the court’s December order as requiring comprehensive quarterly canvasses, on April 1,1991, HUD, in accordance with the court’s February 13, 1991, order, conducted a comprehensive canvass of all Federal landholding agencies to determine whether said agencies had properties as described by the court order. Because the text of§_____ 3 below, conflicts with the court’sFebruary 13,1991, decision and order,§------ 3 will not be effective pending theoutcome of further judicial proceedings in the National Law Center case. In the interim, the agencies will continue to comply with the court’s orders.

Title V , as amended was signed into law on November 29,1990, and became effective on February 27,1991. Although the court’s February opinion was issued subsequent to the enactment of title V , the court’s opinion did not interpret, nor did it purport to interpret, HUD’s responsibilities under the newly enacted amendments, because the issues before the court arose prior to the amendment of title V .Title V , as amended on November 29, 1990, requires the Secretary of HUD, "on a quarterly basis, to request information from each landholding agency regarding Federal public buildings and other Federal real properties * * *” See 42 U .S .C . § 11411(a). The agencies interpret title V  not to require HUD to conduct the quarterly collection of information from landholding agencies in the same manner as ordered by the District Court in the National Law Center case. The agencies interpret the 1990 amendments to require quarterly canvasses by HUD to collect updated information on properties not previously reported that year, instead of “comprehensive” collections each quarter of information regarding all Federal public buildings or other real property. Any other interpretation, as explained below, would make title V  unworkable and would not only impose unnecessary administrative burdens but would lead to a situation in which properties that entered the title V  process would continue in the process indefinitely with virtually no chance for the government to dispose of properties determined to be surplus to its needs.Title V  provides for an annual property canvass on December 31 of each year with quarterly updates. Section 501(c)(4)(A) requires that on December 31 of each year, the head of each landholding agency report to the Secretary of HUD the current availability status and the current classification of each property controlled by that agency that was included in a list of properties determined to be both suitable for use by the homeless and available for application by representatives of the homeless, and which remain available for application or have become available for application during that year. The properties identified by the landholding agencies must be published in the Federal Register by February 15 of the following year. Any homeless provider interested in applying for any of the listed properties has 60 days from February 15 to submit a written notice of intent to apply for a particular property. Thus, on February 15 of each year a completed list of every suitable and



Fédéral R egister / V o l. 56, N o. 10Î 7 Friday, M ay 24/1Ô91 / ‘Rules and R egulations ' 23791available Federal building or other real property categorized as excess, surplus, unutilized, or underutilized will be available for submissions of notices of intent to apply for property by representatives of the homeless for 60 days, i.e ., until April 15,On January 1, April 1, July 1, and October !  of each year, HUD will conduct a canvass to collect information on properties not previously reported and about property reported previously, the status or classification of which has changed or for which any of the information reported on the property checklist has changed. Those properties determined suitable will be subject to a 60 day holding period during which homeless providers may submit a written notice of intent to apply for use of a particular property to assist the homeless. If no written notice of intent to apply for a property or application is received after the expiration of the 60- day period, the Federal landholding agency will be free to dispose of the property in accordance with the agency's normal disposal method.An interpretation of title V  which contemplated that a comprehensive canvass of all Federal real properties was to be completed each quarter would effectively bar any disposal of property except to homeless assistance providers. For example, under such an interpretation an agency would report properties that are suitable and available on December 31 as required by the statute. These properties would be published on February 15, and would have to be held for consideration by representatives of the homeless for 60 days—Le. until April 10. On January 1, HUD would request information from the same agencies regarding all properties that are unutilized, underutilized, excess or surplus, regardless of whether the properties had previously been reported. These properties would be reviewed for suitability and availability. Using the time frames set forth in section 501 (a) and (b) of the A ct, properties that would be reported in response to the January 1 canvass would be published in the Federal Register by April 25. Properties that are suitable and available would have to be held for homeless consideration for 60 days, or until June 25. Under such an interpretation, the 60- day holding period for the properties reported on December 31, as noted above, ends on April 16, but those same properties if reported pursuant to the January 1 canvass, would be republished on April 25 and therefore would be subject to another 60-day holding period, which means that said

properties would be held until June 25. This extremely narrow window o f time between these statutorily mandated holding periods may virtually preclude efforts to dispose of property other than through the title V  process. Similar problems would occur for canvasses conducted in subsequent quarters. For example, properties that would be held until June 25 would be re-reported to HUD in response to its April 1 canvass by July 9 for publication by July 24.In the conference language to the title V  amendments the conferees stated that “a standard is thus established in the Conference report which is meant to guarantee the rights of successful applicants while upholding the 
legitimate property needs o f the Federal 
governm ent." H .R. Rep. No. 101-951, 101st Congress, 2nd Sess. at 100 (1990J (emphasis added). That language clearly contemplates a balance between providing an opportunity for homeless applicants and the government’s need to otherwise sell or dispose of its properties. Congress' intention not to require Federal properties to be held indefinitely in the Title V  process is also evidenced in the conference report where the conferees discussed requests for application extensions by representatives of the homeless. The conferees stated, “(b]y this requirement the conferees intend that surplus properties not be held indefinitely.”  Id. The agencies’ interpretation balances the purpose of the Act—to make unused and underused Federal properties available to assist the homeless—with the need o f the Federal government to dispose o f surplus Federal properties.Simply because all properties are not reported to HUD every quarter does not mean that homeless providers will lose their ability to apply for properties determined suitable and available. Properties that are reported to HUD and determined suitable and available will be published in the Federal Register at least twice in a twelve month period— once upon the initial suitability and availability determination, and again on February 15, if they are still available. Even after the expiration o f the 60-day holding period, representatives of the homeless may still apply for properties. Title V  provides that a  written notice of intent to apply for a property previously published as suitable and available may be filed at any time after a 60-day period has expired, if the property remains available. The representative of the homeless will then have 90 days in Which to file an application for use of the property.

Determining SuitabilityUnder the rule, HUD will determine the suitability of unutilized and underutilized properties solely from the information collected from landholding agencies. In the case of properties designated excess or surplus, HUD’s suitability determination will be based on an evaluation of information collected from G SA . Because suitability determinations must be made before applications for use are received, they are made without the knowledge of a specific proposal for use of a property. HUD’s determination that a property is suitable does not imply that it is suitable for a particular use (it may be suitable only for storage, for example), nor does it imply any obligation on the part of the Federal Government to repair or modify the property so that it may be used for a particular purpose. Interested applicants will need to inspect properties in which they are interested to determine for themselves whether they are in a position to incur the costs to make a property usable. Suitable properties that are made available are available on an “as is” basis.The rule will require HUD to keep a written record of the reasons for a determination that a property is unsuitable for use as a facility to assist the homeless. Properties determined unsuitable will be held for 20 days after the determination of unsuitability to allow for review of this decision by representatives of the homeless.Suitability CriteriaThe suitability criteria have been developed with the intent of excluding only those properties that are clearly unsuitable for use to assist the homeless. Thus, most properties will be determined suitable unless certain conditions exist These conditions include national security concerns, the proximity of flammable or explosive material, location in a floodway, runway clear zone or military airfield clear zone, and other documented deficiencies, including environmental hazards, which would present a dear threat to physical safety. Vacant land may be determined suitable if the land is accessible or is capable of being made accessible by the applicant.For properties for which applications are received under title V , an environmental evaluation will be completed by H H S based on information provided by the applicants pursuant to the requirements of the National Environmental Policy A c t 42 U .S .C . 4321. This evaluation will be performed after notice of availability is



23792 Federal Register / V o l. 56, N o. 101 / Friday, M ay 24, 1991 / R ules and R egulationspublished in the Federal Register and an application is received. H HS will review the environmental information to determine if exceptional, extraordinary, or hazardous circumstances exist which could affect the use of the property. The application packet provided to the applicant by HHS contains information to assist applicants in obtaining the necessary environmental information. Upon notice from H HS that an application has been received for a particular property, HUD will forward to HHS a copy of the suitability checklist for that property to assist HHS in its environmental evaluation. H HS will assist applicants in obtaining any pertinent environmental information in the possession of HUD, G SA , or the landholding agency.Determination of AvailabilitySection 501(b) directs HUD to notify a landholding agency with respect to any property of the agency that HUD has identified as suitable. Within 45 days after receipt of the notice from HUD, the agency must transmit to HUD notice of:(1) Its intention to declare the property excess to the agency’s need; (2) its intention to make the property available for use as a facility to ass'ist the homeless; or (3) the reasons why the property cannot be declared excess or made available for use by the homeless.If the landholding agency decides that the property cannot be declared excess or that it cannot be made available to assist the homeless, the property will not become available. If the landholding agency intends to declare the property excess to the agency’s need, the property may be made available to assist the homeless, after screening for use by other Federal agencies, in accordance with the FPASA and G SA ’s implementing regulations. Under these procedures, another Federal agency may indicate a desire to use the property to execute programs under its responsibility. In certain circumstances, G SA  may exercise its discretion to make excess suitable property available for facilities to assist the homeless without offering the property to other Federal agencies through the screening process. Where properties are declared excess subsequent to HUD’s publication of suitability, G SA  will notify the public through its established procedures. If the landholding agency agrees to make the property available for use by the homeless without declaring it excess, it will be responsible for making the property available after HHS approves an application received from a representative of the homeless for use of the property.

G SA  must respond to HUD within 45 days regarding properties which have previously been determined excess and which remain in G SA ’s inventory. G SA  must transmit to HUD either (1) a statement that there is no other compelling Federal need for the property and that, therefore, the property will be determined surplus, or (2) a statement that there is a further and compelling Federal need for the property, and that, therefore, the property is not presently available for use to assist the homeless.Public NoticeUnder title V , as amended, HUD is required to publish in the Federal Register a list identifying properties determined suitable and available for use as facilities to assist the homeless. HUD is also required to publish lists of other properties reviewed, i.e ., those determined suitable but not available, and those determined unsuitable. In an effort to get information to the homeless on an expedited basis, HUD will publish properties on a weekly basis. Should HUD determine that weekly publication is no longer necessary, HUD will publish a notice in the Federal Register stating its new publication schedule. Each notice will include a short description of each property and its location. The notice will also include information regarding whom to contact for further information and where to send written notices of intent to apply for property and applications for use of the property.HUD is also responsible for transmitting to the Interagency Council on the Homeless (Council) a list of all properties that are published in the Federal Register. The Council will immediately distribute to all state and regional homeless coordinators area­relevant portions of the list. The Council will encourage the state and regional homeless coordinators to disseminate this information widely.On December 31 of each year, each landholding agency will report to HUD the current availability status and the current classification of each property controlled by the agency that was published as suitable during that year.Be February 15 of each year, HUD will publish a list of those properties in the Federal Register. HUD will also publish annually a list of suitable/unavailable properties with the reasons why the property was determined unavailable. HUD has established a toll-free number to provide the public with specific information about properties published in the Federal Register.Holding PeriodSuitable and available properties will be held for 60 days following publication

in the Federal Register. During this time, States, units of local government, or private nonprofit organizations interested in particular properties for use to assist the homeless must submit written expressions of interest to HHS.If no expressions of interest have been received after 60 days, G SA  or the appropriate landholding agency may proceed with disposal procedures in accordance with other applicable Federal law. The property shall be considered to remain available for application for use to assist the homeless if, subsequent to the 60 day holding period noted above, (1) no application or written expression of interest has been made under any law for use of the property for any purpose, and (2) in the case of surplus property, the Administrator of G SA  has not received a bona fide offer to purchase the property or advertised the sale of the property by public auction.Application ProcessHHS is responsible for receiving applications for suitable and available properties published in the Federal Register. Written expressions of interest must be received by HHS within 60 days after a property is published in the Federal Register. An expression of interest need only be a short letter which identifies the specific property and briefly describes the proposed use.It should also include the name of the organization and indicate whether it is a public body or a private non-profit organization. It is helpful for representatives of the homeless to include the date the property was published in the Federal Register and, in the case of excess properties, the G SA  number listed in the Federal Register.Upon receipt of an expression of interest, H HS will mail an interested organization an application packet and notify the appropriate landholding agency that it has received an expression of interest. A  complete application must be received within 90 days from the date an expression of interest is received from a particular organization for a particular piece of property. Accordingly, each organization will have a different deadline. A ll applicants which have applied for a particular piece of property will be informed as soon as an application has been approved for that property.The application packet will ask a series of questions and request information to which the applicant must respond. Applicants must describe their organization and document their authority to acquire real property.
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Organizations must be State or local governments, or non-profit entities, and must document that they will provide services to persons who meet the definition, of the homeless included in title I of the McKinney A ct. Applicants must provide a thorough description of their proposed program, including a description of the manner in which it will be necessary to alter the property to implement the program. Applicants must also indicate that they have notified the relevant local governments regarding their proposed program. Applicants must indicate that they either have the necessary funds or are in the process of obtaining the necessary funds to implement the proposed program. Finally, applicants must answer a series of questions regarding environmental factors, so that HHS can perform an environmental evaluation pursuant to the requirements of the National Environmental Policy A ct (NEPAj. HHS will assist applicants in obtaining any pertinent environmental information which is in the possession of HUD, G SA , or the landholding agency. The proposed program need not comply with local zoning requirements unless the applicant is interested in receiving a deed for the property.A s stated, section 501(e), as amended, requires HHS to evaluate each completed application within 25 days of receipt. Accordingly, applications will be processed on a first-come, first- served basis. When HHS receives a completed application for excess or surplus property that satisfies the application requirements, HHS will request assignment of that property from G SA  for lease or deed to an eligible applicant. HHS will forward approved applications for unutilized or underutilized properties to the landholding agency so that the landholding agency may enter into a lease or permit agreement with the applicant organization. Because applications must be evaluated within 25 days of receipt, H H S’ evaluation will be limited to the information contained in the application.Under section 501, a landholding agency may allow unutilized or underutilized property to be made available to eligible organizations by lease, license, or use permit. Because these are properties which the landholding agencies will use in the future to carry out the agencies’ responsibilities, the length of time a property may be available, and the exact terms and conditions of the lease or use permit, will be determined through consultation between the applicant and the landholding agency.

56, No. 101 / Friday, M ay 24, 1991 / feules and Regulations 23793When more than one application is received for a particular property, HHS w ill convene an objective review panel to rank the applications. Because applications must be evaluated within 25 days of receipt, only those applications received for a particular property within 5 days after the initial application is received w ill be simultaneously evaluated by an objective review panel. The landholding agency or G SA , as appropriate, will be notified regarding the successful applicant. Applications received subsequent to a decision to lease or permit a property to a particular entity w ill be returned.Transfer of Surplus Property by DeedOn August 8,1990, H HS amended its regulations under part 12 to permit deeding of surplus property to organizations which assist the homeless. 45 CFR 12.3(e). Eligible organizations interested in receiving a deed for a particular piece of suitable property published in the Federal Register may file an application in compliance with the requirements set out in this rule, and those set out in 45 CFR part 12. As specified in 45 CFR part 12, organizations must be a state or local government or a section 501(c)(3) tax- exempt entity in order to receive title to a particular piece of Federal surplus real property. Such property w ill be conveyed under the authority set out in section 203(k) of the Federal Property and Administrative Services A ct of 1949 (40 U .S .C . 484(k)(l) and (4)) and pursuant to the requirements set out in 45 CFR part 12.Regulatory ProceduresA s discussed above, this regulation’s main effect is to consolidate and simplify current procedures. Therefore, the agencies have determined that this is not a major rule under Executive Order 12291. An analysis of the rule indicates that it would not (1) have an annual effect on the economy of $100 million or more; (2) cause a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions; or (3) have a significant adverse effect on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign enterprises in domestic or export markets.HUD has made a Finding of No Significant Impact pursuant to the requirements of section 102(c) of the National Environmental Policy Act of 1969. Thé Finding is available for public

inspection between 7:30 a.m. and 5:30 p.m. weekdays in the Office of the Rules Docket Clerk, Office of the General Counsel, Department of Housing and Urban Development, room 10276,451 Seventh Street SW ., Washington, DC 20410.The Agencies certify that the rule will not have a significant economic impact on a substantial number of small entities, and that a Regulatory Flexibility Analysis is not required.The Agencies have determined under Executive Order 12612 that the policies contained in this rule do not have federalism implications.Under the Paperwork Reduction A ct of 1980, all Departments are required to submit to the Office of Management and Budget (OMB) for review and approval of any reporting or recordkeeping requirement in a proposed or final rule. This rule contains information collectionrequirements in section_____ .9, whichhave been approved by OMB for review and approval. Organizations and individuals desiring to submit comments on the information collection requirements should direct them to the agency officials whose names appear in this preamble, and to the Office of Information and Regulatory Affairs, OMB, New Executive Office Building (room 3028), Washington, DC 20503, Attention: Desk Officer for HUD.This rule was listed in HUD’s Semiannual Agenda of Regulations published at 56 F R 17360,17375 published on April 22,1991 under Executive Order 12291 and the Regulatory Flexibility A ct.W aiver of Proposed Rulemaking and of Delayed Effective DateThe following rule is published as an Interim Final Rule and is effectiveimmediately, except for § _____ 3. OnOctober 25,1990, Congress passed amendments to title V  of the McKinney A ct. 42 U .S .C . 11411. These Amendments were signed into law by President Bush on November 29,1990. Section 501(d) of the McKinney A ct as amended states 
inter alia  as follows:

Promulgation of Regulations: No later than 
90 days after the date o f the enactment of this 
A c t  the Administrator of General Services, 
the Secretary of Health and Human Services, 
and the Secretary o f Housing and Urban 
Development shall promulgate regulations 
implementing this section and the 
amendment made by this section.Cong. Rec. October 25,1990, H13897. Accordingly, the regulation was intended to have been published by February 27,1991.The Administrative Procedure Act requires Notice and Comment



23794 Federal Register / Vol. 56, No. 101 / Friday, May 24, 1991 / Rules and RegulationsRulemaking except “when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.” 5 U .S .C . 553(b). For the following reasons, G SA , HUD, and H HS have determined that good cause exists to publish the following joint regulation as an interim final rule and to make it effective immediately.It would have been impracticable to publish a Notice of Proposed Rulemaking, include a comment period, and publish a final rule within 90 days of enactment of the amendments. Moreover, the Program has been in operation for several years, and although procedures have been modified by amendments to the statute and several court orders issued by the U .S. District Court for the District of Columbia, in litigation surrounding this program, all representatives of the homeless who have applied for the use of excess, surplus unutilized or underutilized Federal property have had actual notice of the procedures in place at the time of application. In addition, the public was made aware of the procedures utilized by all three agencies in a notice published by HUD in die Federal Register on June 23,1989. 54 FR 26421. The present regulation w ill codify procedures already in place and formally adopt procedures mandated by the recent amendments to title V . Thus, there are no compelling reasons to publish a notice of proposed rulemaking prior to issuing an interim final rule. Nevertheless, in the interest of the fullest possible public participation, the agencies are inviting public comments on the rule for a sixty day period afterits publication. Although section_____ .3is not effective immediately, the agencies will also accept comments from the public on this section. The agencies will revise the rule as appropriate after consideration of any public comments that are submitted.
Department of Housing and Urban 
Devetopment

24 CFR Part 581

FOR FURTHER INFORMATION CONTACT: Mark Finks, Deputy Director, Office of Special Needs Assistance Programs, Department of HUD, 451 Seventh Street SW ., Washington, D C 20410; (202) 708- 4300 or TDD (202) 708-2565. (These are not toll-free numbers.)List of Subjects in 24 CFR Part 581Homeless, Grant programs—housing and community development, Unutilized

or underutilized, excess and surplus Federal property, Reporting and recordkeeping requirements.Title 24 of the Code of Federal Regulations, Chapter V  is amended as set forth below.
Dated: M ay 15,1991.

Jack Kemp,
Secretary.1. Part 581 is added to read as set forth at the end of the common preamble.
PART 581— USE OF FEDERAL REAL 
PROPERTY TO  ASSIST TH E 
HOMELESS

Sec.
581.1 Definitions.
581.2 Applicability.
581.3 Collecting the information.
581.4 Suitability determination.
581.5 Real property reported excess to G S A .
581.6 Suitability criteria.
581.7 Determination o f availability.
581.8 Public notice o f determination.
581.9 Application process.
581.10 Action on approved applications.
581.11 Unsuitable properties.
581.12 N o applications approved.

Authority: 42 U .S .C . 11411 note; 42 U .S .C .
3535(d).2. Part 581 is amended by adding a new 3581.13 to read as follows:
§581.13 W aivers.The Secretary may waive any requirement of this part that is not required by law, whenever it is determined that undue hardship would result from applying the requirement, or where application of the requirement would adversely affect the purposes of the program. Each waiver will be in writing and will be supported by documentation of the pertinent facts and grounds. The Secretary periodically will publish notice of granted waivers in the Federal Register.
General Services Administration

41 CFR Part 101-47

FOR FURTHER INFORMATION CONTACT: Marjorie L  Lomax, Director, Policy and Planning Division, O ffice of Real Estate Policy and Sales; Federal Property Resources Service, General Services Administration (202-501-0052).List of Subjects in 41 CFR Part 101-47
Government property management, 

Surplus government property.Accordingly, 41 CFR part 101-47 and Subchapter H are amended as set forth below.

Dated: M ay 13,1991.
Richard G . Austin,
Administrator.1. The authority citation for part 101- 47 is revised to read as follows:

Authority: 40 U .S .C . 486(c). Subpart 101- 
47.9 also issued under 42 U .S .C . 11411.2. Subpart 101-47.9 is added to read as set forth at the end of the common preamble.
Subpart 101-47.9 Use of Federal Real 
Property to Assist the Homeless
101-47.901 (_______.1) Definitions.
101-47.902 (_______2 )  Applicability.
101-47.903 (_______.3) Collecting the

information.
101-47.904 (______ .4) Suitability

determination.
101-47.905 (______.5) Real property reported

excess to G S A .
101-47.906 (______ .6) Suitability criteria.
101-47.907 (______ .7) Determination of

availability.
101-47.908 (______ .8) Public notice of

determination.
101-47.909 (______.9) Application process.
101-47.910 (_______ 10) Action on approved

applications.
101-47.911 (______-11) Unsuitable properties.
101-47.912 (_______ 12) N o applications

approved.3. FPMR Temporary Regulation H-27 is removed from the Appendix to Subchapter H in 41 CFR Chapter 101.
Department of Health and Human 
Services

45 CFR Part 12a

FOR FURTHER INFORMATION CONTACT: Judy Breitman, Chief, Real Property Branch, United States Public Health Service, (301) 443-2265.List of Subjects in 45 CFR Part 12aReal property, Homeless, Unutilized or underutilized, excess and surplus Federal property.Title 45 of the Code of Federal Regulations, subtitle A  is amended as set forth below.
Dated: M ay 16,1991.

Louis W . Sullivan,
Secretary, U.S. Department of Health and 
Human Services.Part 12a is added to read as set forth at the end of the common preamble.
PART 12A— USE OF FEDERAL REAL 
PROPERTY TO  ASSIST TH E 
HOMELESS

Sec. .
12a.l Definitions.
12aJZ Applicability.
12a.3 Collecting the information.
12a.4 Suitability Determination.
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Sec.
12a.5 Real property reported excess to G S A  
12a.6 Suitability criteria.
12a.7 Determination of availability.
12a.8 Public notice of determination.
12a.9 Application process.
12a.l0 Action on approved applications. 
1 2 a.ll Unsuitable properties.
12a.l2 N o applications approved.

Authority: 42 U .S .C . 11411; 40 U .S .C . 484(k); 
42 U .S .C . 3535(d).

Sec.
_____ .1 Definitions.
______ .2 Applicability.
______ .3 Collecting the information.
______ .4 Suitability determination.
------ .5 Real property reported excess to

G S A .
______ .6 Suitability criteria.
------ 7  Determination of availability.
------ .8 Public notice of determination.
------ .9 Application process.
------ .10 Action on approved application.
—.— .11 Unsuitable properties.
------ .12 N o  applications approved.

§------ .1 Definitions.
Applicant means any representative of the homeless which has submitted an application to the Department of Health and Human Services to obtain use of-a particular suitable property to assist the homeless.
Checklist or property checklist means the form developed by HUD for use by landholding agencies to report the information to be used by HUD in making determinations of suitability.
Classification means a property’s designation as unutilized, underutilized, excess, or surplus.
Day means one calendar day including weekends and holidays.
Eligible organization means a State, unit of local government or a private non-profit organization which provides assistance to the homeless, and which is authorized by its charter or by State law to enter into an agreement with the Federal government for use of real property for the purposes of this subpart. Representatives of the homeless interested in receiving a deed for a particular piece of surplus Federal property must be section 501(c)(3) tax exempt.
Excess property means any property under the control of any Federal executive agency that is not required for the agency’s needs or the discharge of its responsibilities, as determined by the head of the agency pursuant to 40 U .S.C . 

483.
G SA  means the General Services 

Administration.
H H S  means the Department of Health 

and Human Services.
Homeless means:(1) An individual or family that lacks a fixed, regular, and adequate nighttime residence; and

(2) An individual or family that has a primary nighttime residence that is:(i) A  supervised publicly or privately operated shelter designed to provide temporary living accommodations (including welfare hotels, congregate shelters, and transitional housing for the mentally ill);(ii) An institution that provides a temporary residence for individuals intended to be institutionalized; or(iiij A  public or private place not designed for, or ordinarily used as, a regular sleeping accommodation for human beings. This term does not include any individual imprisoned or otherwise detained under an A ct of the Congress or a State law.
H U D  means the Department of Housing and Urban Development.
IC H  means the Interagency Council on the Homeless.
Landholding agency means a Federal department or agency with statutory authority to control real property.
Lease means an agreement between either the Department of Health and Human Services for surplus property, or landholding agencies in the case of non­excess properties or properties subject to the Base Closure and Realignment A ct (Public Law 100-526; 10 U .S .C . 2687), and the applicant, giving rise to the relationship of lessor and lessee for the use of Federal real property for a term of at least one year under the conditions set forth in the lease document.
Non-profit organization means an organization no part of the net earnings of which inures to the benefit of any member, founder, contributor, or individual; that has a voluntary board; that has an accounting system or has designated an entity that w ill maintain a functioning accounting system for the organization in accordance with generally accepted accounting procedures; and that practices nondiscrimination in the provision of assistance.
Permit means a license granted by a landholding agency to use unutilized or underutilized property for a specific amount of time under terms and conditions determined by the landholding agency.
Property means real property consisting of vacant land or buildings, or a portion thereof, that is excess, surplus, or designated as unutilized or underutilized in surveys by the heads of landholding agencies conducted pursuant to section 202(b)(2) of the Federal Property and Administrative Services A ct of 1949 (40 U .S .C .483(b)(2).)
Regional Hom eless Coordinator means a regional coordinator of the Interagency Council on the Homeless.

Representative o f the Hom eless means a State or local government agency, or private nonprofit organization which provides, or proposes to provide, services to the homeless.
Screen means the process by which G SA  surveys Federal agencies, or State, local and non-profit entities, to determine if any such entity has an interest in using excess Federal property to carry out a particular agency mission or a specific public use.
State Hom eless Coordinator means a state contact person designated by a state to receive and disseminate information and communications received from the Interagency Council on the Homeless in accordance with section 210(a) of the Stewart B. McKinney A ct of 1987, as amended.
Suitable property means that HUD has determined that a particular property satisfies the criteria listed in 

§ ---------- .6.

Surplus property means any excess real property not required by any Federal landholding agency for its needs or the discharge of its responsibilities, as determined by the Administrator of G SA .
Underutilized means an entire property or portion thereof, with or without improvements which is used only at irregular periods or intermittently by the accountable landholding agency for current program purposes of that agency, or which is used for current program purposes th at. can be satisfied with only a portion of the property.
Unsuitable property means that HUD has determined that a particular property does not satisfy the criteria in 

§ ------------6.

Unutilized property means an entire property or portion thereof, with or without improvements, not occupied for current program purposes for the accountable executive agency or occupied in caretaker status only.
§ ______.2 Applicability.(a) This part applies to Federal real property which has been designated by Federal landholding agencies as unutilized, underutilized, excess or surplus and is therefore subject to the provisions of title V  of the McKinney A ct (42 U .S .C . 11411).(b) The following categories of properties are not subject to this subpart (regardless of whether they may be unutilized or underutilized).(1) Machinery and equipment.(2) Government-owned, contractor- operated machinery, equipment, land, and other facilities reported excess for
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sale only to the using contractor and 
subject to a continuing military 
requirement(3) Properties subject to special 
legislation directing a particular action.(4) Properties subject to a Court Order.(5) Property not subject to survey requirements of Executive Order 12512 (April 29,1985).(6) Mineral rights interests.(7) Air Space interests.(8) Indian Reservation land subject to section 202(a)(2) of the Federal Property and Administrative Service Act of 1949, as amended.(9) Property interests subject to reversion.

(10) Easements.(11) Property purchased in whole or in part with Federal funds if title to the property is not held by a Federal landholding agency as defined in this Part.
§____.3 Collecting the information.(a) Canvass o f landholding agencies. On a quarterly basis, HUD will canvass landholding agencies to collect information about property described as unutilized, underutilized, excess, or surplus, in surveys conducted by the agencies under section 202 of the Federal Property and Administrative Services Act (40 U .S.C. 483), Executive Order 12512, and 41CFR part 101-47.800. Each canvass will collect information on properties not previously reported and about property reported previously the status or classification of which has changed or for which any of the information reported on the property checklist has changed.

(1) HUD will request descriptive 
information on properties sufficient to 
make a reasonable determination, under 
the criteria described below, of the 
suitability of a property for use as a 
facility to assist the homeless.(2) HUD will direct landholding agencies to respond to requests for information within 25 days of receipt of such requests.(b) Agency Annual Report By December 31 of each year, each landholding agency must notify HUD regarding the current availability status and classification of each property controlled by the agency that:(1) Was included in a list of suitable properties published that year by HUD, and

(2) Remains available for application 
for use to assist the homeless, or has 
become available for application during 
that year.(c) G SA  Inventory. HUD will collect information, in the same manner as described in paragraph (a) of this

section, from G SA  regarding property that is in GSA's current inventory of excess or surplus property.(d) Change in Status. If the information provided on the property checklist changes subsequent to HUD’s determination of suitability, and the property remains unutilized, underutilized, excess or surplus, the landholding agency shall submit a revised property checklist in response to the next quarterly canvass. HUD will make a new determination of suitability and, if it differs from the previous determination, republish the property information in the Federal Register. For example, property determined unsuitable for national security concerns may no longer be subject to security restrictions, or property determined suitable may subsequently be found to be contaminated.
§___ .4 Suitability determination.(a) Suitability determination. Within 30 days after the receipt of information from landholding agencies regarding properties which were reported pursuant to the canvass described in| _____ .3(a), HUD will determine, undercriteria set forth in §_____ .8, whichproperties are suitable for use as facilities to assist the homeless and report its determination to the landholding agency. Properties that are under lease, contract, license, or agreement by which a Federal agency retains a real property interest or which are scheduled to become unutilized or underutilized will be reviewed for suitability no earlier than six months prior to the expected date when the property will become unutilized or underutilized, except that properties subject to the Base Closure and Realignment Act may be reviewed up to eighteen months prior to the expected date when the property will become unutilized or underutilized.(b) Scope o f suitability. HUD will determine the suitability of a property for use as a facility to assist the homeless without regard to any particular use.(c) Environmental information. HUDwill evaluate the environmental information contained in property checklists forwarded to HUD by the landholding agencies solely for the purpose of determining suitability of properties under the criteria in §_____ .6.(d) Written record o f suitability 
determination. HUD will assign an identification number to each property reviewed for suitability. HUD will maintain a written public record of the following:

(1) The suitability determination for a particular piece of property, and the reasons for that determination; and(2) The landholding agency’s responseto the determination pursuant to the requirements of § _____ .7(a).(e) Property determined unsuitable. Property that is reviewed by HUD under this section and that is determined unsuitable for use to assist the homeless may not be made available for any other purpose for 20 days after publication in the Federal Register of a Notice of unsuitability to {allow for review of the determination at the request of a representative of the homeless.(f) Procedures for appealing 
unsuitability determinations.(1) To request review of a determination of unsuitability, a representative of the homeless must contact HUD within 20 days of publication of notice in the Federal Register that a property is unsuitable. Requests may be submitted to HUD in writing or by calling 1-800-927-7588 (Toll Free). Written requests must be received no later than 20 days after notice of unsuitability is published in the Federal Register.(2) Requests for review of adetermination of unsuitability may be made only by representatives of die homeless, as defined in section------.1.(3) The request for review must specify the grounds on which it is based,i.e., that HUD has improperly applied the criteria or that HUD has relied on incorrect or incomplete information in making the determination (e.g., that property is in a floodplain but not in a  floodway).(4) Upon receipt of a request to review a determination of unsuitability, HUD will notify the landholding agency that such a request has been made, request that the agency respond with any information pertinent to the review, and advise the agency that it should refrain from initiating disposal procedures until HUD has completed its reconsideration regarding unsuitability.(i) HUD will act on all requests for review within 30 days of receipt of the landholding agency’s response and will notify the representative of the homeless and the landholding agency in writing of its decision.(ii) If a property is determined suitable as a result of the review, HUD will request the landholding agency’s determination of availability pursuant to§_____.7(a), upon receipt of which HUDwill promptly publish the determination in the Federal Register. If the determination of unsuitability stands, HUD will inform the representative of the homeless of its decision.
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§------- -5 Real property reported excess to
G S A .(a) Each landholding agency must submit a report to G SA  of properties it determines excess. Each landholding agency must also provide a copy of HUD’s suitability determination, if any, including HUD’s identification number for the property.(b) If a landholding agency reports a property to G SA  which has been reviewed by HUD for homeless assistance suitability and HUD determined the property suitable» G SA  will screen the property pursuant to§ ------ 5(g) and will advise HUD of theavailability of the property for use bythe homeless as provided in §_____ .5(e).In lieu of the above, G SA  may submit a new checklist to HUD and follow theprocedures in § ------.5(c) through§ ------.5(g).(c) If a landholding agency reports a property to G SA  which has not been reviewed by HUD for homeless assistance suitability, G SA  will complete a property checklist, based on information provided by the landholding agency, and will forward this checklist , to HUD for a suitability determination. This checklist will reflect any change in classification, i.e., from unutilized or underutilized to excess.(d) Within 30 days after G SA ’s submission, HUD will advise G SA  of the suitability determination.(e) When G SA  receives a letter from HUD listing suitable excess properties in G SA ’s inventory, G SA  will transmit to HUD within 45 days a response which includes the following for each identified property:(1) A  statement that there is no other compelling Federal need for the property, and therefore, the property will be determined surplus; or(2) A  statement that there is further and compelling Federal need for the property (including a full explanation of such need) and that, therefore, the property is not presently available for use to assist the homeless.(f) When an excess property is determined suitable and available and notice is published in the Federal Register, G SA  will concurrently notify HHS, HUD, State and local government units, known homeless assistance providers that have expressed interest in the particular property, and other organizations, as appropriate, concerning suitable properties.(g) Upon submission of a Report of Excess to G SA , G SA  may screen the property for Federal use. In addition,G SA may screen State and local governmental units and eligible nonprofit organizations to determine interest in the property in accordance

with current regulations. (See 41 CFR 101-47.203-5,101-47.204-1 and 101- 47.303-2.)(h) The landholding agency will retain custody and accountability and will protect and maintain any property which is reported excess to G SA  as provided in 41 CFR 101-47.402.
§____.6 Suitability criteria.(a) All properties, buildings and land will be determined suitable unless a property’s characteristics include one or more of the following conditions:(1) National security concerns. A  property located in an area to which the general public is denied access in the interest of national security (e.g., where a special pass or security clearance is a condition of entry to the property) will be determined unsuitable. Where alternative access can be provided for the public without compromising national security, the property will not be determined unsuitable on this basis.(2) Property containing flam m able or 
explosive m aterials. A  property located within 2000 feet of an industrial, commercial or Federal facility handling flammable or explosive material (excluding underground storage) will be determined unsuitable. Above ground containers with a capacity of 100 gallons or less, or larger containers which provide the heating or power source for the property, and which meet local safety, operation, and permitting standards, will not affect whether a particular property is determined suitable or unsuitable. Underground storage, gasoline stations and tank trucks are not included in this category and their presence will not be the basis of an unsuitability determination unless there is evidence of a threat to personal safety as provided in paragraph (a)(5) of this section.(3) Runway clear zone and m ilitary 
airfield clear zone. A  property located within an airport runway clear zone or military airfield clear zone will be determined unsuitable.(4) Floodway. A  property located in the floodway of a 100 year floodplain will be determined unsuitable. If the floodway has been contained or corrected, or if only an incidental portion of the property not affecting the use of the remainder of the property is in the floodway» the property will not be determined unsuitable.(5) Documented deficiencies. A  property with a documented and extensive condition(s) that represents a clear threat to personal physical safety will be determined unsuitable. Such conditions may include, but are not limited to, contamination, structural damage or extensive deterioration,

friable asbestos, PCB’s, or natural hazardous substances such as radon, periodic flooding, sinkholes or earth slides.(6) Inaccessible. A  property that is inaccessible will be determined unsuitable. An inaccessible property is one that is not accessible by road (including property on small off-shore islands) or is land locked (e.g., can be reached only by crossing private property and there is no established right or means of entry).
§------- .7 Determination of availability.(a) Within 45 days after receipt of aletter from HUD pursuant to _____ .4(a),each landholding agency must transmit to HUD a statement of one of the following:(1) In the case of unutilized or underutilized property:(1) An intention to declare the property excess,(ii) An intention to make the property available for use to assist the homeless, or(iii) the reasons why the propertycannot be declared excess or made available for use to assist the homeless. The reasons given must be different than those listed as suitability criteria in section_____ ,0.(2) In the case of excess property which had previously been reported to GSA:(i) A  statement ¿hat there is no compelling Federal need for the property, and that therefore, the property will be determined surplus; or(ii) A  statement that there is a further and compelling Federal need for the property (including a full explanation of such need) and that therefore, the property is not presently available for use to assist the homeless.
§ ____.8 Public notice of determination.(a) No later than 15 days after the last 45 day period has elapsed for receiving responses from the landholding agencies regarding availability, HUD will publish in the Federal Register a list of all properties reviewed, including a description of the property, its address, and classification. The following designations will be made:(1) Properties that are suitable and available.(2) Properties that are suitable and unavailable.(3) Properties that are suitable and to be declared excess.(4) Properties that are unsuitable.(b) Information about specific properties can be obtained by contacting HUD at the following toll free number, 1-000-927-7588.



23798 Federal Register / Vol. 56, No. 101 / Friday, May 24, 1991 / Rules and Regulations

(c) HUD will transmit to the ICH a copy of the list of all properties published in the Federal Register. The ICH will immediately distribute to all state and regional homeless coordinators area-relevant portions of the list. The ICH will encourage the state and regional homeless coordinators to disseminate this information widely.(d) No later than February 15 of eachyear, HUD shall publish in the Federal Register a list of all properties reported pursuant to § _____ .3(b).(e) HUD shall publish an annual list of properties determined suitable but which agencies reported unavailable including the reasons such properties are not available.(f) Copies of the lists published in the Federal Register will be available for review by the public in the HUD headquarters building library (room 8141); area-relevant portions of the lists will be available in the HUD regional offices and in major held offices.
§ ____.9 Application process.(OMB approval number 09370191)(a) Holding period.(1) Properties published as available for application for use to assist the homeless shall not be available for any other purpose for a period of 60 days beginning on the date of publication.Any representative of the homeless interested in any underutilized, unutilized, excess or surplus Federal property for use as a facility to assist the homeless must send to HHS a written expression of interest in that property within 60 days after the property has been published in the Federal Register.(2) If a written expression of interest to apply for suitable property for use to assist the homeless is received by HHS within the 60 day holding period, such property may not be made available for any other purpose until the date HHS or the appropriate landholding agency has completed action on the application submitted pursuant to that expression of interest(3) The expression of interest should identify the specific property, briefly describe the proposed use, include die name of the organization, and indicate whether it is a public body or a private non-profit organization. TTie expression of interest must be sent to the Division of Health Facilities Planning (DHFP) of the Department of Health and Human Services at the following address: Director, Division of Health FacilitiesPlanning, Public Health Service, Room17A-10, Parklawn Building, 5600Fishers Lane, Rockville, Maryland20857.

HHS will notify the landholding agency (for unutilized and underutilized properties) or G SA  (for excess and surplus properties) when an expression Qf interest has been received for a particular property.(4) An expression of interest may be sent to HHS any time after the 60 day holding period has expired. In such a case, an application submitted pursuant to this expression of interest may be approved for use by the homeless if:(i) No application or written expression of interest has been made under any law for use of the property for any purpose; and(ii) In the case of excess or surplus property, G SA  has not received a bona fide offer to purchase that property or advertised for the sale of the property by public auction.(b) Application Requirem ents. Upon receipt of an expression of interest, DHFP will send an application packet to the interested entity. The application packet requires the applicant to provide certain information, including the following------(1) Description o f the applicant 
organization. The applicant must document that it satisfies the definition of a “representative of the homeless,” asspecified in section_____ .1 of thissubpart. The applicant must document its authority to hold real property. Private non-profit organizations applying for deeds must document that they are section 501(c)(3) tax-exempt.(2) Description o f the property 
desired. The applicant must describe the property desired and indicate that any modifications made to the property will conform to local use restrictions except for local zoning regulations.(3) Description o f the proposed 
program. The applicant must fully describe the proposed program and demonstrate how the program will address the needs of the homeless population to be assisted. The applicant must fully describe what modifications will be made to the property before the program becomes operational.(4) A b ility  to finance and operate the 
proposed program. The applicant must specifically describe all anticipated costs and sources of funding for the proposed program. The applicant must indicate that it can assume care, custody, and maintenance of the property and that it has the necessary funds or the ability to obtain such funds to carry out the approved program of use for the property.(5) Com pliance with non­
discrim ination requirements. Each applicant and lessee under this part must certify in writing that it will comply with the requirements of the Fair

Housing Act (42 U .S.C. 3601-19) and implementing regulations; and as applicable, Executive Order 11063 (Equal Opportunity in Housing) and implementing regulations; title VI of the Civil Rights Act of 1964 (42 U .S.C. 2000d to d—4) (Nondiscrimination in Federally Assisted Programs) and implementing regulations; the prohibitions against discrimination on the basis of age under the Age Discrimination Act of 1975 (42 U .S.C. 6101-07) and implementing regulations; and the prohibitions against otherwise qualified individuals with handicaps under section 504 of the Rehabilitation Act of 1973 (29 U.S.C.794) and implementing regulations. The applicant must state that it will not discriminate on the basis of race, color, national origin, religion, sex, age, familial status, or handicap in the use of the property, and will maintain the required records to demonstrate compliance with Federal laws.(6) Insurance. The applicant must certify that it will insure the property against loss, damage, or destruction in accordance with the requirements of 45 CFR 12.9.(7) H istoric preservation. Where applicable, the applicant must provide information that will enable HHS to comply with Federal historic preservation requirements.(8) Environm ental information. The applicant must provide sufficient information to allow HHS to analyze the potential impact of the applicant’s proposal on the environment, in accordance with the instructions provided with the application packet. HHS will assist applicants in obtaining any pertinent environmental information in the possession of HUD, G SA , or the landholding agency.(9) Local government notification. The applicant must indicate that it has informed the applicable unit of general local government responsible for providing sewer, water, police, and fire services, in writing of its proposed program.(10) Zoning and Local Use 
Restrictions. The applicant must indicate that it will comply with all local use restrictions, including local building code requirements. Any applicant which applies for a lease or permit for a particular property is not required to comply with local zoning requirements. Any applicant applying for a deed of a particular property, pursuant to section_____ . 9(b)(3), must comply with localzoning requirements, as specified in 45 CFR part 12.(c) Scope o f evaluations. Due to the short time frame imposed for evaluating applications, H HS’ evaluation will,



Federal Register / Vol. 56, No. 101 / Friday, May 24, 1991 / Rules and Regulations 23799generally, be limited to the information contained in the application.(d) Deadline. Completed applications must be received by DHFP, at the above address, within 90 days after an expression of interest is received from a particular applicant for that property. Upon written request from the applicant, HHS may grant extensions, provided that the appropriate landholding agency concurs with the extension. Because each applicant will have a different deadline based on the date the applicant submitted an expression of interest, applicants should contact the individual landholding agency to confirm that a particular property remains available prior to submitting an application.(e) Evaluations.(1) Upon receipt of an application, HHS will review it for completeness, and, if incomplete, may return it or ask the applicant to furnish any missing or additional required information prior to final evaluation of the application.(2) HHS will evaluate each completed application within 25 days of receipt and will promptly advise the applicant of its decision. Applications are evaluated on a first-come, first-serve basis. HHS will notify all organizations which have submitted expressions of interest for a particular property regarding whether the first application received for that property has been approved or disapproved. All applications will be reviewed on the basis of the following elements, which are listed in descending order of priority, except that paragraph(e)(2)(iv) and (e)(2)(v) of this section are of equal importance.(i) Services offered. The extent and range of proposed services, such as meals, shelter, job training, and counseling.(ii) Need. The demand for the program and the degree to which the available property will be fully utilized.(in) Implementation Time. The amount of time necessary for the proposed program to become operational.(iv) Experience. Demonstrated prior success in operating similar programs and recommendations attesting to that fact by Federal, State, and local authorities.(v) Financial Ability. The adequacy of funding that will likely be available to run the program fully and properly and to operate the facility.(3) Additional evaluation factors may be added as deemed necessary by HHS. If additional factors are added, the application packet will be revised to include a description of these additional factors.(4) If HHS receives one or more competing applications for a property

within 5 days of the first application HHS will evaluate all completed applications simultaneously. HHS will rank approved applications based on the elements listed in section------ 8(e)(2), and notify the landholdingagency, or G SA , as appropriate, of the relative ranks.
§ — ,— 10 Action on approved applications.(a) Unutilized and underutilized 
properties.(1) When HHS approves an application, it will so notify the applicant and forward a copy of the application to the landholding agency. The landholding agency will execute the lease, or permit document, as appropriate, in consultation with the applicant.(2) The landholding agency maintains the discretion to decide the following:(i) The length of time the property will be available. (Leases and permits will be for a period of at least one year unless the applicant requests a shorter term.)(ii) Whether to grant use of the property via a lease or permit;(iii) The terms and conditions of the lease or permit document.(b) Excess and surplus properties.(1) When HHS approves an application, it will so notify the applicant and request that G SA  assign the property to HHS for leasing. Upon receipt of the assignment, H H S will execute a lease in accordance with the procedures and requirements set out in 45 CFR part 12. In accordance with 41 CFR 101-47.402, custody and accountability of the property will remain throughout the lease term with the agency which initially reported the property as excess.(2) Prior to assignment to HHS, G SA  may consider other Federal uses and other important national needs; however, in deciding the disposition of surplus real property, G SA  will generally give priority of consideration to uses to assist the homeless. G S A  may consider any competing request for the property made under section 203(k) of the Federal Property and Administrative Services Act of 1949 (40 U .S.C. 484(k)} that is so meritorious and compelling that it outweighs the needs of the homeless, and H HS may likewise consider any competing request made under subsection 203(k)(l) of that law.(3) Whenever G SA  or HHS decides in favor of a competing request over a request for property for homeless assistance use as provided in paragraph(b)(2) of this section, the agency making the decision will transmit to the appropriate committees of the Congress an explanatory statement which details

the need satisfied by conveyance of the surplus property, and the reasons for determining that such need was so meritorious and compelling as to outweigh the needs of the homeless.(4) Deeds. Surplus property may be conveyed to representatives of the homeless pursuant to section 203(k) of the Federal Property and Administrative Services Act of 1949 (40 U .S.C. 484(k)(l), and section 501(f) of the McKinney Act as amended, 42 U .S.C . 11411. Representatives of the homeless must complete the application packet pursuant to the requirements of section------.9 of this part and in accordancewith the requirements of 45 CFR part 12.(c) Completion o f Lease Term and 
Reversion o f Title.Lessees and grantees will be responsible for the protection and maintenance of the property during the time that they possess the property. Upon termination of the lease term or reversion of title to the Federal government, the lessee or grantee will be responsible for removing any improvements made to the property and will be responsible for restoration of the property. If such improvements are not removed, they will become the property of the Federal government G SA  or the landholding agency, as appropriate, will assume responsibility for protection and maintenance of a property when the lease terminates or title reverts.
§ ___.11 Unsuitable Properties.The landholding agency will defer, for 20 days after the date that notice of a property is published in the Federal Register, action to dispose of properties determined unsuitable for homeless assistance. HUD will inform landholding agencies or G SA  if appeal of an unsuitability determination is filed by a representative of the homeless pursuantto _____ -4(f)(4). HUD will advise theagency that it should refrain from initiating disposal procedures until HUD has completed its reconsideration process regarding unsuitability. Thereafter, or if no appeal has been filed after 20 days, G SA  or the appropriate landholding agency may proceed with disposal action in accordance with applicable law.
§ ------- -12 No applications approved.(a) A t the end of the 60 day holdingperiod described in § _____ .9(a), HHSwill notify G SA , or the landholding agency, as appropriate, if an expression of interest has been received for a particular property. Where there is no expression of interest, G SA  or the landholding agency, as appropriate, will
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[FR Doc. 91-12428 Filed 5-22-91; 12:45 pm] 
BILLING CODE 4210-32-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 901

Alabama Regulatory Program; 
Extension of Study Concerning Excess 
Spoil Disposal; Correction

AGENCY: Office of Surface Mining Reclamation and Enforcement (OSM), Interior.
ACTION: Final rule; correction.
s u m m a r y : This document corrects a final rule concerning an extension of the trial period for a study of provisions for the disposal of excess spoil on abandoned mine sites contained in the Alabama regulatory program under the Surface Mining Control and Reclamation Act of 1977, at 30 CFR 901.15. This rule was published July 2,1990 (55 FR 27224).
EFFECTIVE DATE: May 24,1991.
FOR FURTHER INFORMATION CONTACT: Jesse Jackson, Director, Birmingham Field Office, Office of Surface Mining Reclamation and Enforcement, Barber Business Park, 135 Gemini Circle, suite 215, Homewood, Alabama 35209; telephone (205) 290-7282.

Dated: M ay 14,1991.Carl C. dose,
Assistant Director, Eastern Support Center.

PART 901— [AMENDED]In the final rule published in the 
Federal Register issue of Monday, July 2, 1990 (55 FR 27224), the following correction is made:
§ 901.15 [Corrected]On page 27225 in the second column, amendatory instruction 2 is corrected to read as follows:“2. Section 901.15 is amended by revising the first sentence of paragraph(e) to read as follows:
(FR Doc. 91-12409 Filed 5-23-91; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 199 

[DoD 6010 J - R ]

Payment Method for Health Care 
Services Under The Supplemental 
Health Care Program for Active Duty 
Members of the Uniformed Services; 
Adoption of CHAMPUS Procedures

AGENCY: Office of the Secretary, DoD. 
a c t i o n : Final rule.
SUMMARY: This final rule partially implements 10 U .S.C. 1074(c), as amended by section 729 of the National Defense Authorization Act for Fiscal Years 1990 and 1991, Public Law 101- 189. The recent amendment authorizes the Department of Defense to establish for the active duty supplemental care program payment rules similar to those used under the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS). The supplemental care program is the program which provides for the payment to civilian (non federal-governmental) health care providers for care provided to active duty members of the uniformed services. This final rule would adopt CHAM PUS payment amounts for the supplemental care program.
EFFECTIVE DATE: May 24,1991. 
ADDRESSES: Office of the Assistant Secretary of Defense (Health Affairs), Health Services Financing, Room 1B657, Pentagon, Washington, DC 20301-1200. 
FOR FURTHER INFORMATION CONTACT:Lt. Col. Ray Kincy, USAF, Room 1B657, Pentagon, Washington, DC 20301-1200, telephone: (703) 697-8975. 
SUPPLEMENTARY INFORMATION: This final rule is based on a notice of proposed rulemaking issued Qn March20,1991, for public comment. A  commenter asked whether DoD had authority to require hospitals to accept the authorized payment, and the answer is that 10 U .S .C  1074(c) gives the Secretary of Defense legal authority to link supplemental care under CHAMPUS, which in turn, is linked to medicare. The final rule makes no substantive change to the proposed rule.
I. BackgroundThe primary DoD program for purchasing health care services from private sector providers for uniformed services beneficiaries is the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS), which is administered pursuant to 32 CFR part 199. CHAMPUS, however, does not

cover active duty members of the uniformed services, who receive most of their health care from military medical treatment facilities. In those limited circumstances in which active duty members need care from private sector providers, such as in emergency situations, when they are stationed in an area not served by a military facility or when care is unavailable in the military treatment facility, this care is provided under the supplemental care program.This program currently is operated entirely independently from CHAMPUS and is administered by the respective uniformed services.The implementation by CHAMPUS in recent years of more economical payment methods, particularly the DRG- based payment system for most inpatient hospital services, gave rise to a provision in the National Defense Authorization Act for Fiscal Years 1990 and 1991, Public Law 101-189, section 729, authorizing DoD to establish for the supplemental care program ‘‘the same payment rules (subject to any modifications considered appropriate by the Secretary) as apply under [CHAMPUS]” . This final rule partially implements this new statutory authority by implementing for the supplemental care program the CHAMPUS DRG- based payment system for most inpatient hospital care.This final rule is being issued as an amendment to the CHAMPUS regulation because we intend, over time, to integrate the Supplemental Care Program into the CHAMPUS administrative system. This is somewhat akin to the current CHAMPUS administration of the CHAM PVA program for the Department of Veterans Affairs. However, initially, this final rule addresses only DRG-covered hospital charges. Other services, such as inpatient and outpatient professional services, are expected to be addressed in the future under the authority of the statute.II. ConceptHighlighting several of the provisions of the final rule, it would establish for hospitals covered by the CHAMPUS DRG-based payment system an obligation to be participating providers under the supplemental care program. This means that, just as these hospitals must accept the DRG system payment amount as payment in full for CHAMPUS care, they must accept the same for services to active duty members of the uniformed services. The failure of any hospital to meet this obligation can result in termination from CHAMPUS, which, in turn, cart lead to


